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Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad
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GNR-STX-DEM-DC-26/2016 i : 21.12.2016% €I

Arising out of Order-in-Original: GNR-STX-DEM-DGC-26/2016, Date: 21.12.2016 Issued
by: Assistant Commissioner, Central Excise, Div:Gandhinagar, Ahmedabad-lli.

r\l
Name & Address of the Appellant & Respondent £
M/s. Aneesh Engineers
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) aﬁwﬁaﬁ%mﬁﬁmﬁﬁmﬁaﬂwﬁﬁﬁﬂﬁwmmmﬁ
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b)  In case of rebate of duty of excise on goods exporzed to any country or tyerf:'itoﬁy,;ﬂgy_“sj:{:ii?\f\
India of on excisable material used in the manufacture of the goods which are ﬁefXQq,rt""d;:;toi_fa‘hy:b@ i
country or territory outside India. T T I
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(¢) Incase of goods exported outside India export to Mepal or Bhutan, without payment of
duty.

g SR SETET @ SeureT Yod B IAH @ g off SgET BT A @ T § IR
¥ AT O 39 ONT U P © e ongdd, ofid @ g UIRG 9 WHI R A
are ¥ facq affrew (F.2) 1998 &RT 100 GRT fga by Y B

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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‘The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RRESHE sded & W el Goe YBA T A WU A1 S B9 8 Al 99 200/ -
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) g ST Yo ARFTE, 1944 B GRT 35— T0dY /35-F B i
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
SHIIRaT UReE 2 (1) & H Jag IER & Ferar &F odie, il & Al H A
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(j) (a) above.
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(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Bs.fN

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and avae{;ébigac /

respectively in the form of crossed bank draft in favour of Asstt. Registar of a 'brénc@ia/ny:;_:"
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in fcé)’*rr,c;\‘"EK:‘S\as'.p?
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prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompéﬁled@g%%ﬁﬂst /’g 0%
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nominate public sector bank of the place where the bench cf any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O..0. as the case may be, and the order of the adjournmént
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(@ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,
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6)() In view of above, an appeal against this order shall lie before the Tribunal ofizs? Y,
payment of 10% of the duty demanded where duty or duty and penalty are in"dispute, ‘ar a5
penalty, where penalty alone is in dispute.” Calowd
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Annesh Engineers, 3, Aman Park,
Opp. Aradhna' Society, Kalol, Dist. Gandhinagar (hereinafter referred to “as
the appellants”) against the Order-in-Original number GNR-STX-DEM-DC-
26/2016 dated 21.12.2016 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner of Central Excise, Gandhinagar
Division (hereinafter referred to as “the adjudicating authority”). '

2, Brief facts of the case are that the appellants are engaged in providing
" taxable service viz. Construction Services other than residential complex,
including commercial/industrial building or civil structure and Work Contract
Service and are holding Service Tax registration number ADIPS1897ASTO001.
They were carrying out the work of laying of pipeline to M/s. ONGC and M/s.
IFFCO. During scrutiny of ST-3 returns for the period from July 2012 to
September 2012, it appeared that they had paid service tax amounting to
.Rs.85,783/- on the value of taxable service amounting to Rs.23,13,432/- by
avajling benefit of Serial No.12 of Notification No0.26/2012-ST dated
20.06.2012 for the service of Construction Services other than residential
complex, including commercial/industrial building or civil structure. It also
appeared that the appellants had provided work contract service and paid
Service Tax amounting to Rs.18,983/- for the value of taxable service on
which service payable under partial reverse charge of Rs.3,83,966/-, by
availing benefit of Notification No.30/2012-ST dated 20.06.2012.

2.1. Thus, a show cause notice dated 27.09.2014 was issued to the
appellants for recovery of Service Tax amounting to ¥ 2,89,904/- (T
2,00,158/- for Construction Services other than residential complex,
including commercial/industrial building or civil structure and ¥28,746/- for
work contract service) for denying the benefit of Notification No.26/2012-ST
and 30/2012-ST with interest and imposition of penalty on the followmg
grounds

(1) SI No.12 of Notification No.26/2012-ST exempts taxable service of
Construction of complex, building, civil structure or a part thereof, intended
for a sale to a buyer, wholly or partly except where entire consideration is -
received after issuance of completion certificate by the competent authority.-
As the appellants were engaged in providing taxable service of laying of pipe
. line to M/s. ONGC and M/s. IFFCO, they were not eligible for avalllng the
benefit of said notlﬂcatlon

(i)  Partial reverse charge under SI.No.9 of Notification 30/2012-ST
is apphcable only on the service portion of works contract, therefore, the
appellant was required to pay full rate of Service Tax.

The said show cause notice was adjudicated by the then adjudicating
authority, vide OIO number GNR-STX-DEM-DC-37/2015 dated 29.03.2015,
by confirming the demand with interest and penalty under Sections 73, 75
and 76 respectively of the Finance Act, 1994.

2.2. Being aggrieved, the - appellants filed an appeal before the

undersigned. The undersigned, vide Order-in-Appeal number AHM-EXCUS-.

003-APP-16-17 dated 16.05.2016, had uphold the above mentioned 0OI0. o T

. the extent of the Service Tax confirmed in respect of taxable service ofO“ERM»CZ ,\\}
construction  services . other than residential complex, mcludmgmz:

BAA
commercial/industrial buildings or civil structures. However, as regards to he%»«;é
c ;

Service Tax in respect of services of works contract service, I'had remanéded ;19 ,
x% ROr=yercy ’f/"
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back the case for fresh decision after verification of fresh documentary

" evidence as requested by the appellants.

2.3. The adjudicating authority, as per my direction, followed the principles
of natural justice by offering the appellants the banefit of personal hearing
and allowing the appellants to submit revised reply. The adjudicating
authority, vide the impugned order, confirmed the demand of Service tax of
< 28,746/~ under Section 73 and ordered for payment of interest under
Section 75 of the Finance Act, 1994. He also lmposed penalty under Sectlon
76 of the-Finance Act, 1994.

3. Being aggrieved, the appellants have filed the present appeal on the
grounds that they have correctly discharged Service Tax under the category
of works contract service as per valuation rules given in notification number.
24/2012-ST and 30/2012-ST. They further claimed that they were liable for
Service Tax on 40% of total amount of bill being criginal work as per serial -

" number 2A(i)© supra. They have discharged Service Tax as per valuation

rule and hence there is no short payment of Service Tax on the part of the
appellants. They claimed that their only mistake occurred during filing of ST-
3 return where wrong notification was mentioned as the appellants were
ignorant about the laws.

4, A personal hearing in the matter was held on 21.08.2017 and Shri
Vipul Khandhar, Chartered Accountant appeared for the same. He reiterated
the' grounds of appeal and claimed that in the remand proceeding, new

- grounds were added which is wrong on the part of the adjudicating authority.

5. I have carefully gone through the facts of the case on records, appeal
memorandum and submissions made by the appellants at the time of
personal hearing. Now, the only issue appears before me is that whether the

. adjudicating authority has adhered to my directions as placed in my previous

OIA or otherwise. Before: the issue of my previous OIA, during the course of
personal hearing, the representative of the appellants had requested to
remand the case back to the adjudicating authority on the ground that the
appellants would like to produce evidence (additional document) that ¥
3,83,966/- was gross amount and not the taxable amount. I accepted their
request and accordingly, remanded this part of the case back to the
adjudicating authority to verify the said additional evidence. However, I find
that instead of submitting any noteworthy evidence, they have submitted a
copy of a bill number 5/2012-13 which has no significance at all. During the
course of personal hearing, the representative of the appellants has claimed
that new grounds were added which is wrong on the part of the adjudicating
authority. However, I found nothing new in the impugned order. The
adjudicating authority, in the impugned order, has time and again claimed
that the appellants have not submitted any substantive documentary

' evidence to claim that < 3,83,966/- was gross amount and not the taxable

amount. Moreover, the appellants, in their grounds of appeal, have
mentioned nothing about the non-submission of required documents for
which they previously requested to remand the case back. Instead, they
have stated, in paragraph 3.2 of their grounds of appeal, that they had
mistakenly shown wrong notification in their ST-3 return. Now, this is a new
ground submitted by the appellants as this excuse was not submitted before
me .at the time of the previous appeal. This, I believe, an afterthought on the

part of the appellants and is not at all acceptable to me. In the grounds o //“"‘ |
-appeal submitted by the appellants, the contentions are vague and chaotlc

.76

They have side stepped from the actual issue and preached the contents o
valuation rules by beating behind the bush. : m (




F No.V2(CICS)68/STC -11l/16-17

-3

6. In view of above discussions, I up held the impugned order passed by
the adjudicating authority and reject the appeal filed by the appellants.

7. mwﬁﬁﬁmmmmm#mmm

7. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),

AHMEDABAD.
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SUPERINTENDENT,

(S BUTTA) 1

. CENTRAL TAX (APPEALS),
AHMEDABAD.

BY R.P.A.D

To,

M/s Annesh Engineers,

3, Aman Park, Opp. Aradhna Society,
Kalol, Dist. Gandhinagar

" Copy to:- }
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, Central Tax, Gandhinagar.
3. The Dy. / Asstt. Commissioner, Central Tax, Division- Kalol.
4. The Addl./Joint Commissioner, (Systems), Central Tax, Gandhinagar.
¢~ Guard file. '
6. P.Afile.




